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1843.  recourse to his principal, the contract is varied to his preja-
v~ dice and he is, consequently, discharged.”
sroEY I cannot bat think that this principle applies, in all its

urenw.aw forcs, to the present case. I must allow the plea.

TRUST CO.

Stoney and ancther, Executors, &c. v. TEE AMERICAN
LirE InsuraNce axp TrusT Company and others.

‘Whero an injunction is jasusd to restrain a foreign banking compeny from

ing to foreclose a mortgage given as security for their certificstes

and there is a serions question as to the transaction not being within thespirit

of the restraining act against unsuthorized banking and the circulation of

certain notes or evidence of debt issued by banks, (1 R. 8. 712)the court will

- not djssolve the injunction on the coming in of the answer. (The count,

however, in this case allowed a cross-bill to be filed by the company to

sell the property embraced by the mortgege, inssmuch as the same might,
otherwise, have been sacrificed.)

A foreign institution, on an application in New York to loan $100,000 8t
seven per cent. on bond ard mortgage of property there, agreed to gire
their certificates to that amount bearing interestat five per cept. anda large
portion of them payable in twenty years: such a transaction, it weuld sow,
is usurious.

Nev. 14, MoTiox to dissolve injunction on bill, answer and farther

and 16, answer.
1843. The facts will be sufficiently found in the opinion of the

w‘“.ﬂi mn.
I > '. . . . .
m mﬁmwmmammm Benjamin F. Butler, for the

§

act,
sury. Mr. D. P. Hall and Mr. D. D. Field, in opposition.
% Tae Vice-CranceLror :—We have here a motion, o2
Corpora- the part of the American Life Insurance and Trust Com-
tion. pany, to dissolve the injunction which at present exists o
prevent the foreclosure of fifty-nine lots of land near Tomp-
Fed. 27T, kins Square in the city of New York

-

The facts appear to be these: Nicholas B. Stuyvesant, of
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the firm of Dudley & Stuyvesant, executed a mortgage to  1843.
John Stoney for one hundred thousand dollars on fifty- hafhfingd

lots of ground to secure him for advances to the firm. He, "

relying upon the integrity of those gentlemen, did not take U= *e. 4xo
the precaution to put the mortgage on record. Aflerwards, )
a mortgage was given by Dudley & Stuyvesaut to Mr.
Wilder for seventy-five thousand dollars on the same pre-
mises, and he, immediately, put it on record ; and, finally,
a third mortgage was given by them on the lots to Thomas
E. Davis for twenty-five thousand dollars, which was also
put on record—and before Mr. Stoney awoke to his danger
the latter two mortgages were put in suit and foreclosure.
The mortgagors set up a plea of usary on Wilder's bill, and
Stoney was made a witnesy. It was supposed the parties
would go on and make good their defence, so that Stoney
would have precedence, but the defence was withdrawn and
a decree was taken almost by default, by which Stouey lost
the opportunity which had been promised. Under that de-
cree, the property was sold and Thomas E. Davis became
the purchaser for one hundred thousand dollars. The result
would have been, if the sale had been made good, to cut out
all claim of Mr. Stoney. The property, however, at that
time (which was in 1838) was subject to the redemption law';
and of that right they could unot deprive Mr. Stoney, In
consequence of that, some arrangement was made, by which,
if any thing could be made, over the two mortgages, Stoney
was to have had the benefit of it, as the property was supposed
to be worth much more than one hundred thousand dollars.
Accordingly, an arrangement was made between Wilder and
Davis and the assignees of Dudley and Stuyvesant, by
which Mr. Stoney might have such benefit, by paying off
the prior incumbrances (that is, the two mortgages); and
Mr. Davis became the agent to negotiate a loan and satisfy
the mortgages. *

He applied to the Awerican Life Insurance and Trust
Company for a loan, not of money, but of their certificates of
depositfor one hundred thousand dollars on the seeurity of the
property ; and the company loaned its certificates to that
amount—some payable in one year, but others (a large
amount) payable in twenty years and bearing an interest of
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1843;  five per cent. It is alleged in the bill that these certificates
“~~o of deposit were depreciated and could not be sold at any
O thing like their par value; and that they were issued for the

e an. A% purpose of enabling Davis to pay off his own and Wilder's
" mortgages. The twenty year certificates were drawn in
sterling money and sold in London at a loss of fifteen per
cent—and those for one year sold here at a loss; but less in
amouat.

The question is, whether the American Life Insurance
and Trust Company, being a foreign institation chartered in
Maryland, did not bring themselves by this transaction
within the provisions of the restraining law ?

These certificates professed to be based upon actnal de-
posites of money made with the company. The company
was in the habit of receiving deposites and allowing five
percent. on them. I think a serious question arises, whether
the issuing such certificates was not a violation of the sta-
tute? The certificates formed a piece of machinery, proba-
bly got up for the purpose, and contained a falsechood o
their face, in saying there had been a deposit. Bat, if par-
ties enter into a negotiation to take the certificates at their
word and say they are evidences of deposit, is the company
not bound to admit that théy were engaged in such business,
such company at the time being a foreign corporation and
the loan and mortgage made in this city? The hill says,
that their doing so was contrary to law. The bill does not
say, it is true, that they opened an office in this city to do
business as a bank—still, there is a question, whether the
company have not brought themselves within the statute
prohibiting transactions of that kind ?

It is hardly necessary to take up time to speak of the pro-
visions of the restraining law. The law, as enacted by the
revised statutes, 1 vol. 712, has been modified by the act of
4th February, 1837, (Session’s Laws of 1837, ch. 20, p. 14,)
so far as to take off the prohibition from individuals, but
then there is a saving clause that it shall not be construed
to allow a corporation of another state or country to keep
any office to receive deposits or discount or put evidences of
debt into circulation a3 money. A good deal has been said
as to what will constitute such an office; and the question
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admits of much nice criticism. I do not intend to gointo 1843,
a definite opinion on the point. I counsider it only necessary ~—~—
to show that the present case might, possibly, come within sToNEY
the provisions of thisstatute and that it is deserving of grave 2 'y, %o
and serious consideration, whether the transactions of this TROST CO-
company, by way of loan, based on deposits, are not pro-
hibited by law and, therefore, void as to any person Who
bas had such transactions with them? Cases in point are
in the 17th and 25th Wendell on the subject of these restrain-
ing acts: De Groot v. Van Duzer, 17 Wend. 173; New
Hope Delawars Bridge Company v. Poughkespsie Silk
Co:, 20 Wend. 648. In that of the New Hope Delaware
Bridge Company it was held that a foreign corporation, hav-
ing an office in this state, could not maintain an action here
for money lent.
The bill shows that this company was engaged in business
in New York; and whether this is a sufficient allegation or
not is a question. All that I wish to say, at present, on this
beanch of the subject, is, that it presents a question whether
the company are not within the statute ; and, if so, whether
it becomes expedient to dissolve the injunction?
It is contended, that this transaction of issuing and receiv-
ing a bond and mortgage of the same amount as the certifi-
cates—the first at seven and the other at five per cent. and
depreciated, and which certificates were issued to raise
money and a loss accrued in doing so of fifteen per cent—
is not a case of usury so as to avoid the contract.
There was a case decided in October last by the Assistant
Vice-Chancellor of the eighth circuit in which this company
were parties. It was on a bill filed by a judgment creditor
of a person named Harrington to displace the mortgage so
that his judgment could be operative against the premises.
The ground taken was usury. It was a case in which the
company had been applied to for a loan of money. They
said, they had no money, but they would issue certificates
of deposit and loan them, and the borrower Harrington was
referred to a broker who might be prevailed upon to come
to the office and deposit a large amountsuch as the applicant -
wanted and, on that, the Company would issue. He applied
to the brokers and they consented and deposited twenty-five
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thousand dollars or fifty thousand dollars. The broker was
willing to go and deposit for twenty years or five years and re-
ceive certificates at five per cent. The certificates were actu-
ally handed to the borrower, who gave his bond and mortgage
atseven percent. The Assistant Vice-Chancellor went fully
into the case to show how it took place. Hecame to the con-
clusion that the transaction was usurious, as there was no ap-
plication of money but, instead of that, certificates of deposit
at five per cent., for which the borrower gave bond for seven
per cent., and was not only subject to the loss of two per

‘cent. but to a depreciation of fifteen per cent. on the certifi-

cates besides. These he considered sufficient to support the
charge of gross usury.

In the recent case of The Farmer's Loan Company, 1
came to the conclusion that there was no usury, because it
was simply an exchange of notes. Mr. Minturn gave his
note to the company and received bonds for a like amount,
both maturing at the same time, the one drawing five and
the other seven per cent. interest and being a mere exchange
of paper with a difference of only two per cent. I did not
consider it usurious. But, where the certificates are issued
for twenty years at five per cent. interest in exchange for
securities of one year at seven per cent., the company ob-
tains a vast advantage. They have the money to use nine-
teen years, while they are paying only five per cent.

I apprehend, in this case, if the complainantsare in a situ-
ation to take advantage of usury, it presents a case where
it may be important to consider whether the whole transac-
tion is not affected? 'The question is to be considered before
the subject is disposed of and the property subjected to a
sale under the power contained in the mortgage, which I
think it ought not to be. Could the complainant, then, take
advantage of usury? The answer is put on the simple
footing that Mr. Stoney was the purchaser of fifty-nine lots
and received the certificates for one hundred thousand dol-
lars, and executed the mortgage for the purchase money ;
that it was a transaction between Stoney and Davis and
there was no connection with nor had it relation to the mort-
gage or these certificates. If that could be sustained, all
danger as to the security might bedoneaway. The title to

§ N
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this property stood in the name of Messrs. Duer and Robin- 1843
son, as trustees of the company after the certificates were v~
issued to Davis, who became the purchaser of the property "o
and applied for theloan ; the deed was executed by a master L7z 1ns. anD
in chancery, under Davis's purchase, assecurity fortheloan. =
He gave his bond for ninety-five thousand dollars. So, the
company held a deed in the name of Messrs. Duer & Rob-
inson and also held Davis's bond, the deed being security
for the bond. 1t so stood from one thousand eight hundred
and thirty-eight to one thousand eight hundred and forty.
Mr. Stoney having died and his executors living in Charles-
ton, they come here to look after their property, and find it
thus disposed of and that they could step in and pay off the
amount obtained. The company, in their answer, deny
that Mr. Davis was their agent; and say, they did know
him but as an individual. They say, the executors wished
the benefit of the arrangement of the year one thousand
eight hundred and thirty-eight and asked the company to
give up the property to them on executing the bond.
It does seem to me that the charge of usury attaches to
the transaction ; but 1 am not called upon, now, to give an
opinion on that point.
. Itis contended by the bill that, as the American Life
and Trust Company was unauthorized to do business in this
state, the transaction is void as relates to the bond and mort-
gage in question ; -and that the company cannot give title.
On the other hand it is said they are unconnected with the
mortgage which was given to Messrs. Duer & Robinson,
and, by them, passed to the company. I cannot consider,
however, but that they are conuected. Mr. Stoney having
died at Charleston, his executors, the defendants, came on
in relation to it. As the case stands, I am of opinion it
would not be proper to remove the injunction and authorize
a sale, for, as there are doubts in relation to the title, the pro-
perty would probably be sacrificed. The defendants ought
to have the liberty, however, to file a bill now, so that, when
the question is settled, a sale may take place, if necessary,
free from all possible difficulty.
Motion to dissolve injunction denied, but the defendants
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