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Lit. 144 a, 153 g, b, 201 b; Dlow. 133; 1 Bac.
Ab. Conditions, O. 4.
“A demand to avold an estate for condition
broken must be made on the land. Where
the condition is paymeant of rent, the land out
of which the rent issueth 1s the principal
debtor, and that is the place of demand ap-
rointed by the law.”
There must have been some moment when
the lease ceased to have cuergy; this moment,
in case of forfelture, could only have been
when the lessor or his helr, baving entered,
became possessed of the same estate which he
held before the lease. Up to that moment the
cause of forfeiture might have been forgiven,
and the tenant would have continued to hold
by efficacy of the original lease. .
“Regularly when any mao will take advan-
tage of a condltion, if he imay enter, be must
enter; and when he cannot enter, he must
make a_claim.” CT !
Tt has been sald that the house was barred
so that entry could not have been made. De-
mand and entry are necessary forms, even
although neither the temant nor any other
person is on the land. It was not necessary
to enter the house, for a demand on any part
of the land was suficient. If there was no
land besides the house, a demand on the door
*53
sill, *wounld have sufficed, or whatever else
wasg the nearest approach that the landlord
could make to that solemn entry, which mjght
show that the tenant's right of possession
was thereby reconveyed to the landlord.
Might a landlord, without entry, assert
that a tenant's lease had been determined by
forfeiture, because of an alleged convernnce
of a freehold estate, and thereupon proceed
hefore magistrates and freeholders to try this
question of forfeiture?
I adbere to the opinion which I formed on
the circult. M

Motion granted. 1
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*JOHN M. REID v. SARAH KIRK, C. E.

CHOVIN, EDWARD PERRY and
T WAL WAL
(Cbarleston. ~Jan. Term, 1850,)

[dppeal and Error &1031.]
1n trespass quare clausum fregit, the presid-

ing judge assumed that defendant had no title,
when there was evidence of a right of posses-
sion in defendnat proper to be submitted to the
Jury; and charzed the jury that if the title of
the defendant was perfect, ke bad no rizht to
cnter in the high-handed manner in which he
did. The verdict being for the plaintiff, a new
trial was granted—the charge being caleunlated
to prejudice the defendant’s case.

[Fd. Note.—For other cases, ree Appenl and
Error, Cent. Dig. § 4043; Dec. Dig, <1031.}

[Fiztures €14.]
A dwelling-house, erected by a tepant on
blocka or pillars, not set in the gzround, and oc-

right to remove™
[Ed. Note.—Cited in Heath v. Haile, 45 S. C.
G48, 24 S, E. 300.

For _other cuses, see Firtures, Cent. Dig. §
25; Dec. Dig. e=14.]

Before Munro, J, at Beaufort, Spring
Term, 1857,

“"The report of his Honor, the presiding
Judge, is as follows:

“The actlon was trespass quare clausum
fregit—the facts upon which it was founded
are these: Sometime between the years 1825
and 1830, one Wm, KfrK, by thié perfilssioh
of one Peter Floyd, erected a summer resi:
| dénce oo Tand belonging to A& 1atier. About
theyear 1811, Kirk built another house, not
tar dIstatt from the first, but of larger di-
mensions, and more costly materlals. Not
long after the new house was bullt, it was

og,.ﬁrent._is_ a fixture which the tengnt bas no
3 s

by puttiog some ndditions to it; but from
the time the first house was bullt, untll the
peried of ms_dqqt.h,_v!hlcn_happeped in 1833,
1eaving. 8 widow who is one of the deferd-
ants, aod some six or seven children, the
premises 1o question were regularly occupied
by himself and family during the summer
months.

‘“fue quantity of land enclosed by Kirk
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around his *dwelling dld_not exceed an acre
—-about three-quarters-of which according to
the estimate of some of thé witnesscs, was the
Floyd land, the remainder was what they
termed the Porcher land.”

“In addition to the dwelling-house, there
was also within the {nclosure a stalile ang a
kitchen; the body of the latter Ueing, as
some of the witnesses sald, on the Floyd por-
tion of the lot, the kitchen chimaey and
the stable being on the Porcher portfon of it
“Peter Floyd died nbout the year 1849,
lenrlné’ a widow and sereral sons and dauzh-
ters; and up to the perfod of his death, liv-
ed on a separale tract from the one Kirk was
oD, and about a half mile distant from him.
“Cpon the death_of Kirk, 1o _1853, his wid-
ow, the defendant, Sarah Kirk, occupled the
premises during the sumnier of that, aod the
succeeding years; and in the fall of the
last mentloned rear, 1854, gave perilssion
to one J. M. Rushing, her brother-in-nrw, to
occupy _the prémises untll (S mucceeding
summer. About the first of March following,
while Rushing wasg llving on the premises,
the plaintif, who had intermarried with one
of Floyd’s daughters, moved his family and
furniture into thé house, and in reply to the
warnings of Rushing not to enter, sald he
intended to keep possession of the Premises
at the risk of his life. Rusbing fnding the
plaintiff determined to keep possession of the
premises, left the house a few days after the
plaintiff had moved in. From the time that
Rushing left the premlses, the plaintiff re-

cupied by the tenant for pear thirty years, free

malned In possession until the latter part

@=For otber cases see same topic and KEY-NUMUER in al) Key-Numbered Digests and Indexes
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burnt down; he tben enlarged the old_house_

<

¥
4

s 0

- i )
; ﬁzﬁhmmea by five or six negroes, eotered

Sy = 65, forbade their
b remlisés.  The plainti® d
:xi" g?ra‘:sce. Mrs. Kirk replled that she took

rself the responsibility, and the de-

N :ep:;nrl:lte Perry sald he wanted the house for

AMrs. Kirk, and was going to pull it down,

" and remarked to plaintiff, “I suppose you

won't shoot,” to which the latter replied that
be would not.

*56
s»The negroes were then ordered to un-

Z: roof the bouse, which they proceeded to do,

’

. by punching off the shingles witl fence ralls.

‘ Plaintift’s wife was in the bouse at thc time
;b with a young {ufant. Shortly after they had
s#: commenced to unroof the house it Legan to
5

o rain, so that plaintiffs wife was compelled
: with her infant to seek shelter in the house
* of one of her brothers, Plaintiff's furniture
* and clothing were put out in the yard, ex-
4. posed to the raln. After pulling down the
3 bouse, the materials were hauled off, some
[ two or three miled; on land /Tonglng to_the
¥ defendant Chovin, where it was' afterwards

U rebuilt. The pext d4¥, the detendant Wall,
. who had been hired to assist as a laborer,

* came back to the premises in company with
the defendant Perry, by whose directions the
. kitchen and stable were pulled down, and

SX¥ g miatéflals” hauldd off.  All the peach

trees, consfSting of beff@én thirty and fqr-

&7, 450 the fiape vines, &e., Were cut down

% and déstroyed, the well _wis filled up witly

rubbish trom The chlinner and house blocks,

.': and after completing the work of destruction,

& they nafled up the gate and left the premises.
e+ “Throughout the whole of these proceed-

B ings, Perry appears to have been the active

and efficient agent. Chovin was present only
a? during the first day, and several of the wit-
“2 nesses concurred in saying that he did ooth-
ing eltber by word or act.

;"‘ . “Not the slightest violence was offered by

y elther of the defeudants, eltber to the per-
son of the plaintiff, or to any member of
his family, nor was any Injury done to his
furniture or clothing, other than by tbelr
removal from the house into the yard, where

2

.a." they were exposed to the raim.

“I owlitted to state in its proper place, that

RX at the time the plalntif moved loto the

house, some of Mrs. Kirk's furulture—some

bedstendd, I think—were 1n it

- "As the defendants’ fifth ground of appeal
asserts the title to the premises to have

A L] 14

>~ been In the defendant, Mrs, Kirk, and *that

the plaintif was a mere wrong-loer, it may
< be proper to give a sumwmary of the testimo-

e.- DY on that polat,

“Evidence for Plaintif.

4. _“Wm. Hodglos—In a conversation with
'~ Wm. Kirk, about the time he was bullding

his new house, 1n 1811, witness asked him if

L h of June following, when the
. tﬁgux?ts:uan,mm,_ Chorin_and_I'erry.| was land belonging to Peter Flord, from
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Porcher land.” He replied it was not. but

whom Tie had got permission to occupy dur-
ing bis lifetime. The house KitK was put-
ting up was a frame house. e said voth-
ing about his right to remove it.

“James Muanker—Was acquainted with
Wm. Kirk about twenty-seven years. He
told witness that when he first applied to
Flord, he offered elther to purchase, or to
swap lands with bhim—that Floyd refused to
do either, but snid tbhat he. Kirk, mizht live
on the land as long as he pleased. if it were
even during bis lifetime. This conversation
was sowmewhere about the tiwe Kirk was
bullding bis new house.

“John Bradham.—Heard Wm. Kirk say
be bad got a lot from Peter Floyd on which
to build a suinmer residence. After Eloyd's
death, Kirk went to Mrs. Floxd to get per-
misson to remain on thé place. 3Mrs. Floyd
replféd that be migzht remain during his Jife:
time. T h

“Wm. Dounberly.—In 1833, the defendant,
Mrs. Kirk, after her husband's death. offer-
ed Mr3, Floyd $25 for five acres of laod; ‘or
If she would not sell that quantity, safd she
would give §5 for the land within the in-
closure. Mrs. F. refused, alleging as a rea-
soT that the land belonged to her children.

] “For Defendaots.
“Wm. J. Rushings. Cross-esamined.—Wit-
*58

ness offered to *purchase the land from Mrs.
Floyd. and expected the premises in question
would be included in the title.
“Saml. R. McRenzie.—Is Mrs. Kirk's broth-
er-in-Ifw. * Kirk buflf bis first house fu 1523
'OF 1526, and spent the sumwmer of 1S26 in it.
The lot has been fenced in ever since 1826,
aod contajned about balf an acre. Kirk dfed
In 1831, and his widow bas spent_the summer
there ever sluce. unti] she left it.
~“Thns. C. Dupont.—The testiniony of this
witdeTTWES almost the same as of McKenzie,
“Mrs. Susan McKenzie—Has_heard Kirk
in hig lifetiize dlaim the premises.
= TR TIE DREE

*In reply.
“Jas. A. Floyd.—Witness is a surveyor;
ran out the lot: It contains about an acre;
Porcher takes about a quarter of it. The
stable 13 on the Porcher portion of ir. In
€ litie he struck the kitchéen chim-
ney, leaving the Lody of the hiouse on the
Floyd land. Counted the trees that had been
cut down; there were thirty-two in all.
“Cross-examined. Wirness rag the laod at
plaintif’s request, afiec be logk possession in
1555._Jt had becn pliotted_ta plolntlff's wife
in_the partition of her father’s estate
" “ff the forezoing testlmony were even
less conclusive than It is, as to the parties
in whom the title to the premises were vest-
ed; additional confirmation of the fact will
readily be found in the conduct of Mrs. Kirk,

° the land he wag golng to build on was the
12 Rica.Law—2

upon the occasion of her entry upon the
17
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premises in Jupe, 1855; for §f she bad
really believed the title to have been in her-
self, she would bardly have been, gullty of
the folly of pulling downp her own bouses and
reconstructing them upon the land of another

hd 1]
—of laying *waste the entire premises—and
Bnally surrendering up the possession to the
very party whom she now denounces as &
mere wrong-doer.

“In my remarks to the jury on the question
of title, and from which the material for the
first ground of appenl has manifestls been
drawp, 1 stated to them ipn substance tbat 1f
KEirk's possession was in its origin permis-
sive, it must bhave continued so throughout
the entire period be was Lo the occupation
of the land, unless there bad been a disclaim-
er of tenancy. That before a tenant cap oc-
" cupy an adverse position to his landlord, be
must disclalm bis tenancy, and give notice
to the landiord of such disclaimer. In oth-
er words, the tenant must not only assume
the attitude of a trespasser, but must main-
tain that attitude during the statutory perl-
od, before be can acquire a title by adverse
possession; and that the burden of estab-
lishing = title s0 acquired must rest up-
on the tenant. That unless Kirk bad es-
tablished such a title, his interest in the
premises could nunder no circumstances be ex-
tended beyond his own life. That however
reprebepsible the plaintiff's conduct may
bave been in obtainlng possession in the way
he did, and for which he mizht bave been
punished by {ndictment, nevertbeless, being a
tenapt in commwon with the other distributees
of Floyd, and beilng in the peaceable posses-
sion at the tle the defendants entered, no
matter bow his possession way bave been ac-
quired, they bad no right to enter upop him
in the way they did.

“In reference to the polnt made in the sec-
ond ground of appeal, and which I considered
the main point in the case, the right to pull
down the buifldings and to remove the mate-
rials; 1 instructed the jury that the defend-
ants had no right either to remove the build-
ings off the land, to destroy the frult trees,
or to fill up the well

“Apd bere it may be proper to correct an
error which was committed on circult, and
one in which I am free to confess, 1 fully
participated. It consisted in calling Kirk's

50
interest in *the land, during its occupancy un-
der Floyd's permnission, an estate for life;
when it is manpifest that it was nothing more
than a tenancy at will, consequently bad
terminated upon Floyd’s deatb, in 1849. It
i3 true, that after the death of Floyd, Klrk
obtained permission from one of the distribu-
tees, the widow, to occupy the premises upon
precigely the same terms—that s, durlng his
litetime—but it i5 clear that such permission
could only operate to the extent of the wid-
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could by no means affect the Interests of her
co-distributees. The most that it could do
was to convert Kirk into a tenant in com-
mon with the other distributees, but could
under no circumstances confer upon bim an
exclusive right to the possession. Being tep-
ants in common with Kirk, the other distrib-
utees had an equal rizht with him to the
occupation of the premlses; and to this end
all or elther of them might have entered
thereon, without incurring the risk of being
considered trespassers. If this be the true
lezal relation which Floyd's distributees sus-
tained toward Kirk in his lfetime, with
much greater show of reason might they
bave entered upon the possession of the
widow, of whose p fon bsequent to
the death of her busband, the most that can
be said of it is, that it had not been tortlous.

“As to what is said ino reference to my
charge in the third and fourth grounds, as a
lezn] proposition I am free to say, that my
ctgnrge in that particular was erroneous, and
if there was any possible way in which the
Jury could have drawn from tbe testimony
the conclusion that the title to the premises
were in the defendant, Mrs. Kirk, and that
the plaintiff at the time the allezed trespass
was committed, was a naked wrong-doer, or
that the defendants have in any other re-
spect been prejudiced therchy, tben clearly
ther are entitled ex jure to 8 new trial.

“The jury found a verdict for the plainti®
for $1000, which they apportioned against
*81
the defendants in the followlng ®manner:
agalnst Mrs. Kirk, $J00; Chovin, $200; Per-

%400, and Wall, $1. ’

this Court for a new trial on the grounds:

1. Because, it is respectfully submitted
that his Honor erred in charging the jury
that if the plaintiff was in peaceable posses-
slon, no matter how he acquired it, the de-
fendants had no right to enter.

2. Decause, it is respectfully submitted
that his Honor erred in charging that if Wil-
llam Kirk was tenant for life, the defendants
bad no right to move the house.

8. Because, it is respectfully submitted
that bis Honor erred in charging that 1f the
title of the defendant, Mrs. Kirk, to the
close was perfect, “sbe had no right to en-
ter in a higli-handed manner, as she did.”
4. Because, it 18 respectfully submitted
that his Honor erred in refusing to charge
the jury that if the title of the defendant,
Mrs. Kirk, were perfect, and the plaintiff &
trespasser, the plaintif could pot mwaintain
the action of trespass quare clausam fregit
agalnst her for entering but, on the contrary,
charged that this actlon would lie notwith-
standing the defeudant's title were perfect,
and the plalotiff a were wrong-doer.

5. Because it was in evidence that the ti-
tle to the close was in the defendant, Mrs.

Ow's distributive interest in the estate, but
m .

Kirk, and the plaintiff a mere wrong-duer.

" The defendants appealed and now moved .

1

st o

A R

" gion, the defendants had a right under any

_ moving her goods, and especinlly so if the

_ the character of Kirk's tenancy, provided bis

* be, however subsiantinl it is In jtself, tbe

" of title ought to have been submitted to the

REID v. KIRK

8. Because, even If the defendants were
trespnssers, the damages found by the jury
were excessive,

*Fickling, Davant. for appeliants.
The defendants contend that theugh the
plaintim might have been in peaceable posses-

circumstances to enter for the purpose of re-

1aintiff had nequired possesslon wrongfully.
That the house being on blocks was pot a
fisture. and tbat whatever may have Lecn

possession was not tortious, he, or his repre-
gentatives after death. had a rizht to rewmove
1t, and to cnter for that purpose. “Itut a
tepant may &o construct an erection or bulld-

*64

WHITNER, J. Thbis being an saction of

trespass quare clausum fregit, the injuries to
plaintif’s right of possession In the close.
*g2 and the quo animo of defendants entered
very esscutially into the consideration of the
case.

The character of the plaintiff's possession

and the right of the defendants to enter, we
are informed, were assumed adversely to
the latter, and in this respect the presiding
judge concedes tbere was error in his Ip-
structions, and §f prejudice theredy resulted
ther should bave a pew trial

TUnder the circumstances these questions

depended on facts appropriately to be resolv-
ed by the jury. -

The prepofiderance of testimony against

detendants' title to the freehold was certain-

fng that 1t shull not be considered to be af-|1y very great. if not conclusive; but the right

fixed to the freehold In contewplation of the
Jaw; and then, whatever its purposes may

landlord will have no right to it at the end
of the terni. For unless a thing is absolute-
1y sttached to the realty by being set into
the ground, or united to the frechold by
means of nalls, screws, bolts, mortars, or the
like, the Jaw regards it as 8 mere Jonse and
moveable chattel.” *Thus. if a tenapt erects
a bara, granary, stable, or any other bufld-
ing upon blocks, rollers. stilts, or pillars, the
Jandlord is not entitled 10 consider it as &
part of his frechold.” 1 Tomlin's Law Dic.
§03; Elwes v. Man. 3 East. 51-35; 11 Vin.
Ab. 164; Dean v. Allaby. 3 Exp. N. P, Cas.
11; B. N. I'. 34; 11 Taunton, 20.

That if the title was in the defendant,
Mrs. Kirk, she had a right to enter in aoy
way she pleased, though she might be an-
swerable for uny wrong done to the person
or property of the plaintiff in so doiug.

That If the title wus in the defendant, and
the plaintiff o trespasser, the preseut action
cannot be maintained, and that the question

jury with such instructions. 2 Stark. on Ev.
$16, and pote on Ilodd v. Kyflin, 7 T. R. 334;
Densley v. Neville, 1 Leon. 301; Argent V.
Dunant, 8 T. R. 403; Garr v. Fletcher, 2
Stark, 71; 8 Eng. C. L. R. 250; Gilb. Ev.
*63

858; Chambers v. Donaldson, ®*11 East, 72;
Brundon ads. Grimlke, 1 N. & McC. 337; Mul-
drow ads. Jones, itice, 72; Johnson v. Hana-
han, 1 Strob. 320.

That it was in evidence that the title was
in the defendant, and the evidence oughbt to
bave Leen submitted to the Jury, inasmuch as
though it might not have been conclusive, it
must at lenst bave gone in mitization of
domages. Caston v. I'erry. 2 Ball. 104.

That the damages found were uuder any
circumstances excessive. Henderson v. L¥les,
2 HiN, 504; Richardson v. Dukes, 4 McC. 150.

Youmans, contra.

of Mrs. Kirk to the possession, as temant
from Tear to year, was more cnmplex and

jmposing. aud taken in connection with the
recent rude intrusion upon her possession.
presented features in the case eminently
proper for the jury. The direction given to
the case below, we apprebiend, was calculated
to prejudick the defendants, the more espe-
clally in tf question of damages. The as-
*64

sumption of clear lezal *blame upon any
vlew of the case by the Court would go far
ju escluding just consideration of the bobn
fides or honest mistake of the partles, which
however inadeguate as matter of justifica-
tion. directly affected the measure of com-
pensation and punishment.

We think, therefore, tbe case should go
back without prejudice, for snother bearing.

A very earnest arguwent bas been pressed
upon-this Court, that the building in ques-
tion was not a fisture, and 8s a mere chattel
might be properly reclaimed and removed.
However difficult it may be in many ib-
stapces to determine what may or may not be
a fisture. or to lay down a general rule aj-
plicable to the diferent classes, this court is
of one mind in reference to the case before
us. With the suthority relied on by counsel.
it may be conceded that “a tecoant may so
constryct o butlding that_it SBAT Bt e con:
sidered ns_aflixed to. the_frechold in contem-
plation_of law,” but we hesitate to adopt as
a true test that “unless a thing s absolutely
attached to the realty Ly being set into the
ground, or united to the frechold by means
of nalls. screws, Liolts. mortars, or the like.
the Jaw recards it as a mere loose and wove-
able chattel.”

The whole subject is much discussed in a
note found in 2 Smith's Lead. Cas. 215, {(Am.
ed.) and many sensible deductions from ad-
judged cases. of approved authority there
cited, will serve to lllustrate the rule of the
comwon law as well as the exceptions. Every
thing wbich 1s aonexed to the freehold be-

The opinion of the Court was delivered by

cowes part of the realty, and cap only be
19
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severed from it and reinvested with the char-
acter of personal property by the act of the
owner of the land, end the ‘rule applies not
only to houses and other structores which are
permanent in themselves, but to every chattel
which §s actvally and substantially affixed
to the freehold. Wherever these rules apply
an excention must rest upon some reason-
able and sensible distinction. This, we think,
bas not been sbown in the present instance.
True, it is termed a summer house, and
] 11
eliberal rules are adopted in favor of ten-
ants, which have been greatly enlarged in
modern times, yet it was a dwelling bouse,
successively occupled for a period of mearly
thirty years, standing in the same place, add-
ed to occasiopally, year after year. The ap-
pellant relies upon authority cited, that “if a
nant erects A _harn,_granary, stable, or any
aiher bulldlng upon blocks, Tollers, stilis or
Phiars, the Jandiord 1s pot entitled to consld-
r it as & part of the freehold.” Such a rule
fHight constitute one half of the buildings io
a parish, niere chattels. .
Where the property of one has been attach-
ed to the freehold of another for a temporary
purpose. with an express or implied agree-
ment. tbat it shall not be permanently AD-
nexed to the land, it may be removed when
that purpose 18 gatisfied. This is a rule sus-
tained by respectable authority cited in the
pote referred to above. Looking to the fact
in this cnse, and the reason of the thing, it
is manifest that this improvement should go
vwith the freehald. It was a permanent dwell-
ing bouse, bullt in the usual way, and donbt-
Jess was Intended and understood @s a con-
sideratiop moving the owner of the soil to its
occupation by another, without rent charge,
that these improvements, contemplnted by
the parties. would become essential parts of
the frechold, improvements of the renlty it-
gelf. Such is a just and fair implication. and
dspenses with apy discusslon as to the rights
of a tenant to remove as before and after the
surrender or expiration of the lease.
Though the case goes back upon other
grounds, it may not be deemed extrnneous to
present the above views, as indicating the
mind of the Court, and therefore save at
jeast a portion of the labor and time neces-
gary to another henring.
The motion for a new trinl is granted.

O'NEALL. WARDLAW, WITHERS and |ted

GI.OVER, JJ.. concurred.
Motlon granted.

12 Rich. *66
¢OITY COUNCIL OF CHARLESTON v.
JOMN BLAKE and P. DUQUERCRON.
(Charleston. Jan. Term, 1859.)

[Municipal Corporations $630.)
Ap ordinance of the City Council of Cherles-
ton imposed 8 peorlty on the “owner or oc-
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cupier” of any house or room, the chimney of
which should take ﬁrehand blaze out at the top:
—2Meld, That, where the prcmises were pied
by a tepont, the owner was not liable under
the ordinance.

[Ed. Note.—For other cases, sce Municipal
ché;]sornuons. Cent. Dig. § 1383; Dec. Dig. &=

In the City Court of Charleston, April
Term, 1858. .
The report of his Honor, the Recorder, 18
as follows:

“These were actions brought in the City
Court of Charleston, under the b5th gection
of an ordinance of the City Council, ratified
7th February, 1648. Walker's Digest of City
Ordinances, p. 48. The words of the ordi-
nance are, “If apy chimney in the city shall
take fire and blaze out at tbe top, the owp-
er or occupler of the bouse or room in which
such chioner may be, sball forfelt and pay
the sum of not less than tweaty or more than
forty dollars. .

“provided, bowever, that 1f the sald owner

than his or ber own, that the sald chimmney
bas been swept within two weeks, and shnll
also give the-number of the badge of the
sweeper who swept the same, be shall be re-
lensed, and the sald chimney sweeper, or ir
he be a slave, bis owner, or the person hav-
inz the care ond management of him, shall
forfeit and pay tbe sald sum.” The actions
were brought, not agninst the occupiers or
tenants of the houses, but against the owpers
or Jandlords. Motions were made for nonsult
on the ground that. under the ordinance, the
occupler alone of the house or room in which
the fire occurred was liable.

«] overruled the motious in both the cases,

57

and instructed *the jury tbat if they thought
from the evidence that the fires in the several
cases did occur, the actions agninst the own-
ers were well broucbt under the ordinance,
and that they should find for the plaintif,
The jurles found for the plaintit in both
cases."”

The defendants appealed on the ground:

That the nction for the penalty under the
ordinonce should have been azainst the ten-
ants and occuplers, and pot against the land-
lords.

Thomas Y. Simons, for appellu.nts. submit-

That the construction contended for I8
agninst common right, and would make tbe
Jandiord lluble for the act or defuult of an-
other.

That a fair and Jjust construction of the
Statute will show that the person in posses-
glon, whether owner or occupler, anil thus in
default, 15 the person amenable to the pen-
alty of the ordinance.

Penn) statutes receive a strict interpreta-

“tion. The general words of a penal statute
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or occupler shall prove, by other testimony -

vyl shall be restrained for the benefit of Lim
[35...  agoinst whom the penalty is inflicted. Dwar-
] on Statutes, 634. 1In the construction of
a stotote, §t 18 the office of an expositor to
put guch n gense upon the words that no in-
pocent person shall receive any damage by o
lteral construction. Dwnarrls, 594, Effect
pot to be given to the precise wards of the
Att, if there will he absurdity, inconvenlence,
or injustice. Dwarrls, 557. 1t is pot the
' words of the law, but the juternal sense of

it, thot mukes the law. The letter of the
1aw is the body—the sepse and rensen of the
law is the soul. Every statute ouzht to be
espounded, Dot according to tbe letter, but
according to the menning.  “Qui hseret io
litera hecret iD cortice.” The enlarged in-
terpretation of 8 Inw will pencerate the soul
and spirit of a law, and reach the intent
- and meaning of the legislator. Dwarrls, 632,
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5. A thing *which is fn the letter of a statute is
pot within the statute unless it be within
the menning of the enactment. Bac. Ab. tit.

Statute, 1.
! porter, City Attorney, contra.
The opinlon of the Court was delirered by

- WARDLAW, J. Words s0 uncquivocal, 8s
_ to be incapable of any otber interpretation,
would be required to show n matter so0 ub-
reasopable, as that a landlord who, by 2
- . lease for ycars. had transferred to o tenant
. the exclusive enjoyment and care of 8 house
. for a term, should during tue term be liable
for the tenant's neglizence in respect to the
house. 1f the ordinance in question has, uu-
der the word owner, subjected a8 Jandlord,
who bas leased for a term, to this lability,
: it might be asked, what would be the rul2
" in the case of a life estate. Looking throuzl
" the ordinance we 5See 2 penalty, fn the case
" of a slave chimney-sweeper, cast upon “his
5" owner or the person baving the care and
management of bim.” 1 a boy slave was
hired for a8 vear, and the ballee employed
bim in chimney sweeping, it would not, we
think, occur to any one to suppose that the
* baflor, s owner, could be wmade subject to
- the penslty. In the analogous case which
- we are considering, it appears to us that the
city ordinance by the alternative, owuer or
occupier, intended to provide that the owncer
5>, should be lable, it he occupied personally, or
by agent, or servant, or guest: but that the
occupant sbould be liable, it there was o per-
son in possession under some definite rigbt,
N not subject to the will of the owner, bim
. who has the title in reversion. The notion
that both owner and occupler were intended
to be llable, we think altogether untenable.
The motion in each case granted.
O'NEALL, WITHERS, WHITXNER and
* GLOVER, JJ., concurred.

Motlon granted.

CITY COUNCIL OF CTIARLESTON ¥ LUHRS *70

12 Rich. *69

*THE CITY COUNCIL OF CHARLLSTON
v. M. LGHRS and J. J. BREDEN-
BERG.

(Charleston. Jan. Term, 1S53.)

[Costs &146.]

Fees in tbe City Court of Charlestun are
regulated by the Act of 1827, and mot by the
“ee Bill of 1791.

[Ed. Note.—For other cases. see Costs. Cent.
Dig. § 572; Dec. Dig. =146.)

[Courts &=335.]

The City Court of Charleston is not a Mag-
istrate’s Court.

{Ed. Note—For other cores, se¢ Courts, Cent.
Dig. § 193; Dec. Dig. &=03.)

1p the City Court of Charleston; February
Term, 185S.

The report of his Honor, the Recorder, is
as follows:

“These were actlons in tbhe summary pro-
cess jurisdiction of the Court, to recover the
penalry-‘of twenty dollars in each case, for
violations of the city ardinances agzninst ne-
groes loitering. AD application Is now made
ip behalf of defendants to reform the taxt-
tion pf costs by the clerk.

o1 wus urged, first, that costs in this
Court should be tazed according to the Fev
Bil of 1827, G Stat. 353,

“Secondly, that these being cases within
the smmmar: process jurisdiction. and below
fifty dollars, the tasation should lie nccord-
ing to the A. A, 1809, (5 Stat. 59G) for only
half costs.

+apd tbirdly, that the Court of Appeals
paving. in the City Councll v. Stelzes, 10
Rich. 435, decided that the Recorder had su-
thority to try and decide without a jury all
cases within 8 magistmte’s jurisdiction, only
magistrate’s costs should be taxed.

“With regard to the first point. The City
Court was established by an Act of the Leg-
jslnture, passed 19th Decewber, 1801, 7
Stat. 500. By the 4th section the Jurisdic-
tion was limited to all actions for the recov-
ery of any delit or suwm of money arising on
contract, express or jwplied, and for offenc-
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es ®agninst the hy-laws of the corporation,
provided po verdict or judgment rpecovered
In the sald court shall exceed one huvdred
dollars. By section 11th, the fees of all of-
ficers of the sald Court shall be in all re-
gpects the same ag were then allowable by
Jaw in the summary jurisdiction of the Court
of Common Pleas. At this time the Fee Bill
of 1791, (5 Stat. 154)) was in force; and had
there been no otber legixlation on the subject,
no question could be made. But hy A, A
1518, (7 Stat. 819)) the Legislature Increased
the jurisdiction of the City Court. and pro-
vided in the second section of that Act that
the charges and fees of the severnl othicers
of the said Inferlor City Court shall Le the
came as in the Court of Sessious nnd Cow-
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